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STATEMENT OF THE CASE 
Appeal from a judgment and conviction of Diane Lanoy for 
attempting to obtain a controlled substance by fraud. The 
proceedings were held in the Third Circuit Court, West Valley 
Department, State of Utah, the Honorable Edward Watson 
presiding. The appeal is filed for the denial herein of 
defendant's Motion to Vacate Sentence/Plea. 
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JURISDICTIONAL STATBMENT 
Authority for this appeal is found within the confines 
of Section 77-35-26 of the Utah Rules of Criminal Procedure; 
Utah State Constitution Article I, Section 12 and Section 78-
2a-3. 
iii 
STATEMENT OF ISSUES 
The defendant sought the Circuit Court to modify the 
Court's imposed sentence of November 29, 1993. The defendant 
sought the Court to vacate the order of incarceration. The 
motion was based upon the fact that defendant was not 
provided Court appointed counsel nor did she appear with 
private counsel prior to the time of the entry of the plea or 
sentence. The defendant obtained private counsel for her 
date of sentencing. The issue herein is, therefore, when 
counsel is not afforded to the defendant, may a Court impose 
jail time? 
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STATEMENT OF THE CASE 
The Information accusing the defendant of a felony was 
filed against the defendant on August 24, 1993f in the West 
Valley Circuit Court. Defendant appeared on the matter as 
scheduled for a pretrial conference on August 31, 1993. On 
August 31, 1993, the Honorable Edward Watson presided. No 
attorney was present representing the defendant. The State 
of Utah was represented through their counsel via the Salt 
Lake County Attorney's Office. The State of Utah charged the 
defendant originally with a third degree felony. The charge 
was later amended to a Class A misdemeanor wherein the 
defendant entered a plea of guilty to said charge on August 
31, 1993, before the Honorable Edward Watson. The original 
charge was amended from "attempting to obtain a controlled 
substance by fraud" to a Class A misdemeanor. The defendant 
1 
was then referred to the Alcohol Counselling Education Center 
for a presentence report. No attorney was yet provided to 
the defendant nor had the defendant obtained private counsel. 
Defendant did not have an opportunity to consult with counsel 
to discuss the possible ramifications of the amendment to the 
original Information or her entry of her plea of guilty. She 
entered a plea of guilty after discussing the matter only 
with the attorney for the State of Utah. 
STATEMENT OF FACTS 
The original Information was filed on August 24, 1993, 
charging the defendant with a felony. The felony of which 
the defendant stood accused was obtaining a controlled 
substance by fraud or misrepresentation, a violation of Utah 
Code Annotated Section 58-37-8.30. On August 31, 1993, the 
defendant appeared before the Honorable Edward Watson. An 
attorney did not appear on behalf of the defendant. 
Defendant was not represented by counsel at this time; one 
had not been appointed for her by the Court and one had not 
been retained privately. The State of Utah was represented 
by the Salt Lake County Attorney's Office by Mr. Richard 
Hamp. Defendant appeared alone. The State motioned the 
Court to amend the charge from a felony to a misdemeanor. 
Defendant entered a plea of guilty to the charge. Sentencing 
was thereafter scheduled for October 4, 1993, before the 
2 
Honorable Edward Watson. (See docket entry of August 31, 
1993). On October 4, 1993, the matter was continued. The 
matter was reset for hearing on November 15, 1993. The Court 
had not received a presentence report at that time. The 
matter was then continued again. 
On November 15, 1993, the defendant appeared before the 
Court. At that time, due to the seriousness of the charge, 
the Court advised the defendant to obtain an attorney. The 
Court found the defendant indigent and appointed Legal 
Defenders Association to represent her. Sentencing was 
thereafter continued. 
On November 29, 1993, the defendant appeared before the 
Court for sentencing. On that date defendant was represented 
by counsel of her choice, Shelden R Carter. At said time, 
the Court ordered the defendant to serve 90 days of 
incarceration. At the conclusion of said 90-day 
incarceration period, the Court would review the matter. The 
defendant was ordered to report to jail on January 14, 1994. 
A review was then set for April 14, 1994. 
Attached in the addendum is a docket entry evidencing 
the incarceration period and review date. A transcript has 
been requested by the defendant herein. No transcript is 
available. The proceedings in front of Judge Watson on the 
particular day cited herein were tape recorded by the court 
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recording machines. The court reporter requested to 
transcribe such recording found the tapes inaudible and was 
unable to prepare a transcript. Consequently, defendant 
relied upon the sentencing docket herein. 
SUMMARY OF ARGUMENT 
The defendant is entitled to counsel pursuant to the 
Sixth Amendment of the United States Constitution and Article 
I, Section 12 of the Utah State Constitution. The 
defendant's right to counsel is further granted pursuant to 
statute, U.C.A. Section 78-1-6(1)(a). The United States 
Supreme Court: has held that the defendant's right to rely on 
counsel as a medium between the defendant and State attaches 
upon the initiation of formal charges. The right to counsel 
attaches in misdemeanor cases, wherein a deprivation of 
liberty may ensue as well as in felony charges. Every person 
charged with a criminal offense which may be punished by 
imprisonment is entitled to the assistance of counsel. No 
person may be imprisoned for an offense whether it be 
classified as petty, misdemeanor or felony unless he/she is 
represented by counsel. 
If the Court chooses to avoid the appointment of counsel 
prior to the entry of plea, the Court may not impose jail 
time as a punishment at sentencing. 
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ARGUMENT 
POINT I 
THE DEFENDANT HAS A RIGHT TO COUNSEL 
Under the Sixth Amendment of the United States 
Constitution, the defendant is entitled to counsel. The Utah 
State Constitution, Article I, Section 12 also provides such 
rights of counsel. It is further granted pursuant to 
statute U.C.A. 77-1-6(1)(a). 
The United States Supreme Court has held that the 
defendant's right to rely on counsel as a medium between the 
defendant and the State attaches upon the initiation of the 
formal charges- Michigan v. Harvey. 494 U.S. 344 (1990). 
After charges have been filed, the Sixth Amendment provides 
for a medium between the defendant and the police or 
prosecution. Illinois v, Perkins, 496 U.S. 292 (1990). The 
Sixth Amendment guarantees the accused, at least after the 
initiation of formal charges, the right to rely on counsel as 
a medium between she and the State. 
POINT II 
THE RIGHT TO COUNSEL IS APPLICABLE IN MISDEMEANOR 
CASES 
Both the Sixth Amendment of the United States 
Constitution, and Article I, Section 12 of the Utah State 
Constitution guarantee the right to counsel. The right 
attaches in misdemeanor cases, wherein a deprivation of 
5 
liberty may ensue, as well as in a felony case. State v. 
Vincent, 845 P.2d 254 (Utah App. 1992); Argersinger v. 
Hamlin, 407 u.s. 25 (1972). 
POINT III 
IF COUNSEL IS NOT AFFORDED, NO JAIL TIME MAY BE 
IMPOSED 
Every person charged with an offense which may be 
punished by imprisonment is entitled to assistance of counsel 
under the Sixth Amendment United States Constitution. 
Axgersinger v. Hamlin, 407 u.s. 25 {1972); Webster v. .Tones. 
587 P.2d 528 (Utah 1978). 
No person may be. imprisoned for an offense, whether it 
be classified as petty, misdemeanor, or felony unless he was 
represented by counsel at his trial, state v. Vincent. 845 
P.2d 254 (Utah App. 1992); Argersinger v. Hamlin. 407 U.S. 
25 (1972). 
POINT IV 
APPLICATION OF LAW TO FACTS OF THE CASE 
Consequently, no jail term can be imposed in this case 
since the defendant was not afforded her right to counsel. 
The docket entry evidences that the defendant was not 
represented by counsel until the time of her sentencing which 
was November 29, 1993. 
No counsel was appointed on August 24, 1993, or on 
August 31, 1993. The initial appearances were critical. 
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Defendant had no aid or advice from counsel. She could have 
faced a potential term of imprisonment of up to five years or 
a fine of $5,000.00. It could have had a drastic effect on 
her life. 
Apparently the State of Utah, seeking some resolution of 
the case short of felony trial, amended the matter to a Class 
A misdemeanor upon which the defendant entered a plea of 
guilty. No counsel was afforded to the defendant although 
this was the most critical time in the course of the case. 
An amendment was made to the original charge. The 
defendant subjected herself to potential punishment of up to 
one year in jail and a fine of $2,500.00 by the entry of a 
plea of guilty. 
A subsequent hearing was held on October 4, 1993, at 
which time defendant was not represented by counsel. Another 
hearing was held on October 14, 1993 without representation 
by counsel. On November 15, 1993, the defendant appeared 
before the Court for sentencing. At that time the docket 
entry reveals that the Court advised the defendant to obtain 
counsel. The Court found the defendant to be indigent and 
appointed the Legal Defenders Association to represent her. 
The Court ordered the defendant to pay a recoupment fee to 
the State in the sum of $100.00. Sentencing was then 
continued to November 29, 1993. 
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At said time (November 29, 1993), counsel appeared on 
behalf of and with the defendant. The Court therein imposed 
a jail term of 90 days. 
CONCLUSION 
The court is precluded from imposing a jail term herein. 
The critical portion of this case was when the defendant 
entered a plea of guilty on August 31, 1993. She did so 
without benefit of counsel. Under the holdings of Vincent 
and Argersinger. no person may be imprisoned for any offense 
whether it is classified as petty, misdemeanor, or felony, 
unless she was a represented by counsel. 
DATED this b> day of ^^t^l , 1995. 
^ SHELDEN /R CARTER 
Attorney for Defendant 
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MAILING CERTIFICATE 
I HEREBY CERTIFY that I personally mailed a true and 
correct copy of the foregoing on this day of 
, 1995, by first-class, U.S- Mail, jcitffc: 
postage prepaid to the following: 
Salt Lake County Attorney's Office 
2001 South State, #S3700 
Salt Lake City, UT 84190 
c_ 
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Dockec Entry 
Sentencing Order 
ID CIRCUIT COURT - WVC 
tndant Citation! 
TUESDAY SEPTEMBER o, J.VV* 
3:32 PM 
COA Case: 931002900 FS 
Agency No.: COA 
LANOY, DIANE 
312 N 700 E 
AMERICAN FORK 
State Felony 
Judge: EDWARD A. WATSON 
UT 84004 
rges 
"Violation Date: 08/04/93 
1. ATT OBT C/S BY FRAUD 
Sev: MA 
OTN #: 707523 
58-37-8.30 
Bail 
.00 
with EAW 
seedlnas 
ST/9 3 case filed on 08/24/93. 
PRE scheduled for 8/31/93 at 
31/93 Change of Plea JUDGE: EDWARD A. 
TAPE: 11159 COUNT: 432 
ATD: None Present PRO: HAMP, RICHARD 
Deft is present 
Deft enters a plea of guilty to charge(s) 
SNT scheduled for 10/04/93 at 0830 A 
Chrg: 58-37-8.30 Plea: Guilty 
Chrg: 58-37-8.30 Finding: Guilty Plea 
ON MOTION OF THE PROSECUTOR, THE CHARGE WAS AMENDED TO 
"ATTEMPTED OBTAINING OF C/S BY FRAUD," CLASS "A" MISD. 
WAS REFERRED TO ACEC FOR PSR. 
Charge 58-37-8.30 Sev F3 was amended to 58-37-8.30 Sev MA 
04/93 FILED: STAY REPORT FROM ACEC, DEF FAILED TO APPEAR FOR PSR 
8:29 A in room 1 
WATSON 
01 
in room 
JLB 
JLB 
SMT 
SMT 
SMT 
SMT 
SMT 
with EAW SMT 
SMT 
SMT 
SMT 
DEF SMT 
SMT 
SMT 
IHR Hearing (SENTENCING): JUDGE: EDWARD A. WATSON SMT 
TAPE: 11246 COUNT: 2116 SMT 
Deft Present SMT 
ATD: None Present PRO: GREENLIEF, JOE SMT 
SNT scheduled for 10/14/93 at 1100 A in room l with EAW SMT 
APP HAD NOT BEEN ABLE TO PREPARE THE PSR. SENTENCE WAS SMT 
SMT 
SMT 
820 SMT 
SMT 
SMT 
CONTINUED. 
14/93 Hearing (SENTENCING): 
TAPE: 11273 COUNT: 
Deft Present 
ATD: None Present 
SNT 
JUDGE: EDWARD A. WATSON 
PRO: None Present 
scheduled for 11/15/93 at 0900 A in room l with EAW SMT 
THE COURT HAD NOT RECEIVED A PRESENTENCE REPORT. DEF SAID SMT 
SHE HAD THOUGHT SHE WAS TO GET THE REPORT FROM AP&P INSTEAD SMT 
OF ACEC. SHE WAS REFERRED AGAIN TO ACEC. SENTENCE WAS SMT 
CONTINUED. SMT 
'15/93 DALE JOHNSON, APP IN PROVO, CALLED TO SEE IF HIS AGENCY SMT 
WAS SUPPOSED TO PREPARE A PRESENTENCE REPORT OR NOT. I SMT 
INFORMED HIM DEF WAS REFERRED TO ACEC ORIGINALLY AND AGAIN ON SMT 
10-14-93. HE SAID DEF HAD REPORTED TO APP AND HE HAD SMT 
RD CIRCUIT COURT 
endant 
LANOY, DIANE 
WVC 
Citation: 
D O U A a 
TUESDAY SEPTEMBER. ~>, *„--
3:32 PM 
COA Case: 931002900 FS 
Agency No.: COA 
State Felony 
'1B/S3" INTERVIEWED HER BUT HAD MOT VET" PREPARED THE REPORT. HF"SATir 
DEF IS GOING TO BE SENTENCED IN DISTRICT COURT IN PROVO ON 
10-22-93. 
"SHT 
SMT 
SMT 
'12/93 
fl5/93 
Accepted distribution CF $ 
Hearing (SENTENCING): 
TAPE; 11359 COUNT: 
Deft Present 
ATD: None Present 
1558 
3.00 from Misc. Payments screen DHR 
JUDGE: EDWARD A. WATSON SMT 
SMT 
SMT 
PROJ SMT 
SNT scheduled for 11/29/93 at 0900 A in room 1 with EAW SMT 
BECAUSE OF THE SERIOUSNESS OF THE CHARGE, THE COURT SMT 
ADVISED THE DBF TO OBTAIN AN ATTY. THE COURT FOUND THE DEF SMT 
INDIGENT AND APPOINTED LDA. DEF MUST PAY A $100 RECOUPMENT SMT 
FEE. SNT WAS CONTINUED. SMT 
729/93 Sentence: SMT 
Deft present with Counsel; Prosecutor not present SMT 
ATD: CARTER, SHELDON SMT 
Tape: 11404 Count: 3378 SMT 
~ " EDWARD A. WATSON SMT 
ATT OBT C/S BY F Plea: Guilty Find: Guilty Plea SMT 
Judge: 
Chrg? 
.00 SMT 
SMT 
SMT 
SMT 
SMT 
SMT 
SMT 
SMT 
SMT 
.2/01/93 
L2/09/93 
Fine Amount: 2500.00 suspended: 
Jail: 12 MONTHS Suspended: 9 MONTHS 
Fines and assessments entered: FS 1351.36 
SB 1148.64 
Total fines and assessments..: 2500.00 
DEF WAS ORDERED TO SERVE 90 DAYS. THE COURT WILL THEN HOLD 
A REVIEW. THE DEF MAY COMPLETE THE COUNSELING SHE IS ENGAGED 
IN BEFORE REPORTING TO JAIL. SHE MUST REPORT TO JAIL ON 
1-14-93 AT 6 P.M. REVIEW WILL BE HELD ON 4-14-93. 
REV scheduled for 04/14/94 at 0900 A in room 1 with EAW SMT 
FILED: RAY LANOY REQUESTS COPY OF TAPE. DSW 
Accepted distribution CF $ 5.00 from Misc. Payments screen DSW 
TAPE REQUEST FOR TAPE 11404 BY RAY LANOY. HE WILL PICK UP FROM CLN 
SALT LAKE. HIS PHONE IS 654-1949 OR 226-2600. CLN 
FILED MOTION TO VACATE ORDER OF INCARCERATION LJB 
Accepted distribution CF $ 4.50 from Misc. Payments screen APP 
12/14/93 NOTE: JUDGE WATSON SET MOTION HEARING FOR 1-10-94 AT 2 PM, SDS 
MAILED NOTICE TO ATD-SHELDEN R CARTER AND TO CO ATTYS OFFICE. SDS 
HRG scheduled for 1/10/94 at 2:00 P in room 1 with EAW SDS 
12/16/93 FILED REQUEST FOR RULING LJB 
01/10/94 Hearing: JUDGE: EDWARD A. WATSON SMT 
TAPE: 11521 COUNT*. 1769 SMT 
Deft Present SMT 
ATD: CARTER, SHELDON PRO: VUYK, TOM SMT 
THE COURT HEARD DEF'S MOTION TO VACATE THE ORDER OF SMT 
INCARCERATION. ATTY CARTER SAID DEF HAS SUCCESSFULLY SMT 
COMPLETED THE HOUSE OF HOPE PROGRAM. THE STATE OBJECTED SMT 
TO THE COURT'S VACATING THE INCARCERATION ORDER. ATTY VUYK SMT 
SAID THE STATE WOULD WITHDRAW ITS OFFER TO REDUCE THE CHARGE SMT 
TO A CLASS "A" MISDEMEANOR AND PROCEED ON THE FELONY CHARGE SMT 
IF THE INCARCERATION ORDER WERE VACATED. THE COURT GRANTED SMT 
DEF TIME (TILL 1-14-94) TO CONSIDER ITS NEXT COURSE OF ACTION. SMT 
*D CIRCUIT COURT - WVC 
•tndant Citation: 
LANOY, DIANE 
TUESDAY SEPTEMBER 5, 1995 
3i32 PM 
COA Case: 931002900 FS 
Agency No.: COA 
State Felony 
L6/94 PILED1;—NOTICE OP INTENT TO WITHDRAW PLEA, SHELDEH R. CARTER" 
26/94 FILED: STAY REPORT FROM SL COUNTY JAIL, DEF FAILED TO REPORT 
TO JAIL 
53/94 NOTE: CALLED CO ATTYS OFFICE AND ATTY SHELDON CARTER AND RESET 
FOR ROLL CALL FOR TUBS 2-15-94 AT 9 AM, ALSO MAILED NOTICE TO 
ATTY CARTER AND TO STATE. 
REV on 4/14/94 was cancelled 
PRE scheduled for 2/15/94 at 
39/94 FILED: NOTICE OF APPEAL - SHELDEN R CARTER 
10/94 NOTE: SENT CERTIFIED COPY OF APPEAL TO COURT OF APPEALS 
14/94 PRE rescheduled to 3/ 1/94 at 8:59 A in room 1 with EAW 
ROLL CALL WAS CONTINUED AT THE REQUEST OF ATTY SHELDON CARTER 
WITH THE CONSENT OF ATTY TOM VUYK. NEW NOTICE WAS SENT TO 
COUNTY ATTY. ATTY CARTER'S SECRETARY SAID HER OFFICE DID NOT 
REQUIRE A NEW NOTICE. 
15/94 ROLL CALL WAS CONTINUED TO 3-8-94 WHEN DISPOSITION ON DBF'S 
MOTION WILL 8E DETERMINED. 
PRE rescheduled to 3/ 8/94 at 8:59 A in room 1 with EAW 
18/94 FILED: LETTER FROM COURT OF APPEALS 
08/94 Hearing: JUDGE: EDWARD A. WATSON 
TAPE: 11698 COUNT: 258 
D&£t Pr*ofit©nt 
ATD: CARTER, SHELDON PRO: VUYK, TOM 
C/O PLAINTIFF TO PREPARE ORDER FOR COURT TO SIGN REGARDING 
DISPOSITION OF CASE. 
FILED: LETTER FROM COURT OF APPEALS 
14/94 FILED DESIGNATION OF RECORD 
FILED REQUEST & UNSIGNED ORDER FOR PREPARATION OF TRANSCRIPT 
NOTE: MR. SHELDON CARTER'S OFFICE CONTACTED. THEY WILL SEND IN-
FORMATION REGARDING THEIR DESIGNATED TRANSCRIBER. 
02/94 FILED: LETTER FROM S CARTER, REGARDING APPEAL 
20/94 NOTE: MR. SHELDON CARTER'S OFFICE AGAIN SAID THEY WILL SEND IN-
FORMATION REGARDING THEIR DESIGNATED TRANSCRIBER. 
21/94 FILED: REQUEST FOR PREPARATION OF TRANSCRIPT FROM THE OFFICE OF 
SHELDON CARTER. ARRANGEMENTS HAVE BEEN MADE WITH COURT REPORT CLN 
ER BEVERLY LOWE,POBOX 17, PROVO, UTAH, 84603-1766 TO PREPARE CLN 
TRANSCRIPT OF PRELIMINARY HEARING HELD MARCH 8, 1994. THE CLN 
ORIGINAL TAPE SENT TO SL TO BE COPIED, AFTERWHICH ORIGINAL CLN 
TAPE WILL BE SENT TO MS LOWE. CLN 
24/94 NOTE: DUPLICATE OF ABOVE PAPERS RECEIVED. CLN 
28/94 NOTE: ORIGINAL TAPE MAILED TO MS LOWE, PO BOX 17, PROVO, UTAH CLN 
84603. CLN 
31/94 NOTE: PER PHONE CALL FROM MS LOWE, MR CARTER'S ADDRESS FOR HER CLN 
WAS NOT CORRECT. IT SHOULD BE PO BOX 1786, PROVO, UT 84603- CLN 
1786. CLN 
03/94 FILED: LETTER FROM UTAH COURT OF APPEALS, EXTENSION ORDER MEL 
06/94 NOTE: FAX RECEIVED FROM MR CARTERS OFFICE REGARDING FAX REQUESTI CLN 
NG TRANSCRIPT. COPY OF REQUEST SHOWING THE ADDRESS FOR MS LOWE CLN 
AS PO BOX 17, PROVO UTAH, TO WHICH TAPES WERE MAILED BEFORE CLN 
THEY PROVIDED CORRECT PO BOX OF 1786, PROVO UT, FAXED TO MR CLN 
SHELDON'S OFFICE AT (801)377-1149. CLN 
IHR 
IKR 
SDS 
SDS 
SDS 
SDS 
SDS 
PAW 
PAW 
SMT 
SMT 
SMT 
SMT 
SMT 
SMT 
SMT 
SKT 
PAW 
SMT 
SMT 
SMT 
SMT 
SMT 
SMT 
PAW 
LJB 
LJB 
CLN 
CLN 
MEL 
CLN 
CLN 
CLN 
8:59 A in room 1 with EAW 
CRD CIRCUIT COURT - WVC 
tendant Citation: 
LANOY, DIANE 
u vi v. t\ *• 
TUESDAY SEPTEMBJSK o, J.^-
3:32 PM 
COA Case: 931002900 FS 
Agency No.: COA 
State Felony 
70B/W COPY OF ENTIRE DOCKET XLS6 FAXED TO MR 'SHELDtW: CD? 
NOTE: FAX CONFIRMATION INCLUDED IN FILE. CLN 
/13/94 NOTE: TAPE RETURNED FROM CENTER COURT REPORTING, P.O. BOX 1786 CLN 
PROVO, UT 84603. CLN 
/18/95 FILED: LETTER FROM UTAH COURT OF APPEALS MEL 
/12/95 FILE SENT TO COURT OF APPEALS WITH RUNNER THIS DAY MEL 
Total Due 
2500.00 
counting Summary 
Fine Due 
iditlonal Case Data 
Sentence Summary 
I. ATT OBT C/S BY FRAUD 
Fine amount: 2500.00 
Jail: 12 MO 
Personal Description 
Paid Credit Balance 
2500.00 
Time Pay# 
Plea: Guilty 
Suspended: 
Suspended: 9 MO 
.00 
Find: Guilty Plea 
gexf-T- T5BFT0-9/25/54 
Dr. Lie. No.: o 
Scheduled Hearing Summary 
PRELIHIHART HEARING SENTENCING 
SENTENCING 
SENTENCING 
SENTENCING 
HEARING 
ROLL CALL 
State: UT Expires: 
on 08/31/93 
on 10/04/93 
on 10/14/93 
on 11/15/93 
on 11/29/93 
on 01/10/94 
On 03/08/94 
0829 A in room 1 with Efl 
0830 A in room 1 with E? 
1100 A in room 1 with EJ 
0900 A in room 1 with EI 
0900 A in room l with EJ 
0200 P in room l with EJ 
0859 A in room 1 with EJ 
End of the docket report for this case* 
